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In response to these orders goods were shipped from Pennsylvania to 
various points in New York. The court held, (1) that the defendant 
was "doing business" within the state so as to be amenable to its juris- 
diction, (2) that the sales agent was a person on whom service could 
properly be made. The case in effect overruled a number of earlier 
erroneous decisions, 22 and laid down a rule in harmony with the deci- 
sions of the federal courts: — if the plaintiff is given the right to sue 
under § 1780, he must, in all cases, establish that the foreign corpora- 
tion is "doing business" within the state; 23 and, subject to the limita- 
tions contained in § 432, he may serve the person conducting such 
business. 24 



Fugitives from Justice Under the Federal Kendition Clause. — The 
Constitution provides for the rendition of fugitives, 1 and congres- 
sional legislation enacted to aid in the carrying out of this provision 
requires that, in a proper case, fugitives be given up on demand made 
upon the governor of the asylum state. 2 In order to make out a 
proper case for extradition, it is essential that it be shown, first, that 
the person whose extradition is sought is substantially charged with a 
crime, 3 and, second, that he is a fugitive from justice. 4 

Just what will constitute a person a fugitive from justice is a ques- 
tion which has been repeatedly before both the federal and state courts. 
In order not to impair the efficacy of the constitutional provision, the 
phrase "person who shall flee from justice" has, in almost all cases, 
received an extremely liberal interpretation. 5 Thus, in order for a per- 
son to become a fugitive from justice, it is not necessary that his 

"Inter alia, Pope v. Terre Haute Car Mfg. Co., supra ; Sadler v. Boston 
& Bolivia Rubber Co., supra; dicta in Grant v. Cananea Con. Copper Co. 
(1907) 189 N. Y. 241, 82 N. E. 191. 

"The decision has the effect of abolishing any distinction between the 
respective rights of residents and non-residents to sue a foreign corpora- 
tion; for, despite the provisions of § 1780, a resident plaintiff must show 
that the corporation is "doing business" in the state, while under § 1780 
(4) this fact is a ground for suit by non-residents in the New York courts. 

"Since all the persons mentioned in § 432 as persons who may be 
served are true agents, the section presents no constitutional difficulties 
except those suggested in footnote 21, supra. Section 432 is purely pro- 
cedural ; the jurisdiction of the court must be drawn from other sections 
of the code. See Dollar Co. v. Canadian C. & F. Co. (1916) 220 N. Y. 
270, 115 N. E. 711. 

"Art. IV, § 2. For the rendition of fugitives prior to the adoption of 
the Constitution, see 2 Moore, Extradition, §§ 517-519. 

TJ. S. Rev. Stat. §§ 5278, 5279. It is to be noted that, if the governor 
refuses to surrender the fugitive, mandamus will not lie to compel him to 
do so. Commonwealth v. Dennison (1861) 65 U. S. 66. 

'Ex parte Reggel (1885) 114 U. S. 642, 5 Sup. Ct. 1148; see 14 Columbia 
Law Rev. 665. The crime must be charged by indictment or affidavit. 
U. S. Rev. Stat. § 5278. As to the value of an information, see 17 Colum- 
bia Law Rev. 248. 

'Roberts v. Reilly (1885) 116 U. S. 80, 6 Sup. Ct. 291. The findings of 
the governor of the asylum state may be reviewed on habeas corpus, Ex 
parte Reggel, supra; see 14 Columbia Law Rev. 665, by both the state and 
federal courts. Robb v. Connolly (1884) 111 U. S. 624, 4 Sup. Ct. 544. 

•Appleyard v. Massachusetts (1906) 203 U. S. 222, 27 Sup. Ct. 122. 
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departure from the jurisdiction in which he is accused of crime be 
subsequent to the commencing of proceedings to secure his punish- 
ment. 6 Moreover, proof of conscious flight is not required, 7 for the 
motives inducing departure are immaterial. 8 He may be a fugitive 
although he leaves the state after one indictment against him for the 
crime has been dismissed, 9 or even if he is ignorant of the fact that 
he has committed any crime. 10 He becomes a fugitive if he departs 
from the jurisdiction after the time when the crime was committed, 11 
and before he has made satisfaction for it. 12 

In one class of cases, however, the Supreme Court has refused to 
permit the surrender of persons demanded by a state as criminals: 
when, at the time the crime was committed, the person sought was 
merely constructively present in the demanding state, he will not be de- 
livered up as a fugitive from justice. 13 And this is in accord with the 
established practice of the state courts. 1 * This seeming exception is 
subject to the limitation that, if the person demanded was actually 
present in the demanding jurisdiction when some act which was 
intended to be and was a material step toward accomplishing the 
crime was performed, then he will be returned even though he may 
not have remained in that state while every act necessary to the com- 
pletion of the offense was being done. 15 In so far as the rule relates 
to cases where the demanded person has not been within the confines 
of the demanding state since the time of the commission of the crime 
charged, it can be supported on the ground that it is a fair construc- 
tion of the constitutional provision; for a person cannot flee from a 
state in which he has not been. 16 But, when it is shown that the 
alleged fugitive has subsequently been within the demanding state, and 
has departed therefrom, it seems that he should be surrendered. Such, 
however, is not the view generally taken. A subsequent entry into and 
departure from a demanding state does not render a person liable to 

'Roberts v. Reilly, supra. 

'Appleyard v. Massachusetts, supra. 

'Drew v. Thaw (1914) 235 U. S. 432, 35 Sup. Ct. 137; Ex parte Gal- 
breath (1913) 24 N. D. 582, 139 N. W. 1050; contra, In re Tod (1900) 
12 S. D. 386, 81 N. W. 637. 

•Bassing v. Cady (1908) 208 U. S. 386, 28 Sup. Ct. 392. 

"Appleyard v. Massachusetts, supra; Johnson and Johnson v. Ammons 
(1879) 6 Ohio Dec. Reprint 747. 

"Appleyard v. Massachusetts, supra. 

"Hughes v. Pflanz (C. C. A. 1905) 138 Fed. 980; Drinkall v. Spiegel 
(1896) 68 Conn. 441, 36 Atl. 830. A person who leaves the state while on 
parole becomes a fugitive if the parole is thereafter revoked. Ex parte 
Williams (1913) 10 Okla. Cr. 344, 136 Pac. 597. 

"Hyatt v. Corkran (1903) 188 U. S. 691, 23 Sup. Ct. 456. 

"People ex rel. Corkran v. Hyatt (aff'd., sub nomine Hyatt v. Corkran, 
supra) (1902) 172 N. Y. 176, 64 N. E. 825; Ex parte Shoemaker (1914) 
25 Cal. App. 551, 144 Pac. 985; State v. Hall (1894) 115 N. C. 811, 20 
S. E. 729. 

"Strassheim v. Daily (1911) 221 U. S. 280, 31 Sup. Ct. 558; State ex 
rel Rinne v. Gerber (1910) 111 Minn. 132, 126 N. W. 482; In re Sultan 
(1894) 115 N. C. 57, 20 S. E. 375. 

"Hyatt v. Corkran, supra; In re Mohr (1883) 73 Ala. 503; Jones v. 
Leonard (1878) 50 Iowa 106. 
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extradition; he must have been within the demanding jurisdiction 
when some act which constituted a step toward the completion of the 
crime was performed. 17 

Two recent cases involving the determination of who are fugitives 
from justice are of considerable interest. In Biddinger v. Commis- 
sioner of Police of City of New York (1917) 38 Sup. Ct. 41, the 
Supreme Court settled a question in regard to which the lower federal 
courts had been in conflict, 18 for it was there held that the relator was 
a fugitive despite the fact that he had not departed from the demand- 
ing state until prosecution for the crime charged had been barred by 
the statute of limitations of that jurisdiction. 19 This commendable 
decision is in accord with the tendency of the courts to refuse to give 
a literalistic interpretation to the constitutional provision, 20 and to 
construe it so as to render it most effective for the administration of 
the criminal laws of the states. 21 It is in marked contrast, moreover, 
to the holding in In re Whittington (Cal. App. 1917) 167 Pac. 404. 
There the petitioner had been taken in custody in Texas on a charge 
of larceny alleged to have been committed in that state. Before his 
trial, California sought his extradition on a charge of murder. He 
was thereupon surrendered by the governor of Texas and taken to 
California. Subsequently, the charge in California having been dis- 
posed of, Texas sought his return to answer to the charge of larceny. 
After he had been surrendered to the agent of Texas, he obtained a 
writ of habeas corpus, and, on the hearing on the return to the writ, 
was released. Two grounds were assigned for the decision. One was 
that, by surrendering the petitioner, Texas had waived its jurisdiction 
over him. It was not shown, however, that the governor of Texas had 
authority to waive the jurisdiction of his state. As a matter of fact 
the Texas courts have held to the contrary." The other ground was 



"People ex rel. Corkran v. Hyatt, supra, at p. 187; Ex parte Shoemaker, 
supra; but see Ex parte Knowles (1895) 17 Ky. Law Rep. 588. 

'"See Reed v. United States (C. C. A. 1915) 224 Fed. 378 and Bruce 
v. Rayner (C. C. A. 1903) 124 Fed. 481, for examples of the divergent 
views of the lower federal courts. 

"The Court also rejected evidence offered to prove that the relator, 
because of the running of the statute of limitations, could not be convicted 
in the demanding state. This is obviously sound for, since an alleged 
fugitive need merely be substantially charged with a crime, supra, footnote 
3, he cannot resist extradition on the ground that he could not be convicted 
in the demanding state. Drew v. Thaw, supra; In re White (C. C. A. 
1893) 55 Fed. 54. 

a See particularly cases cited in footnotes 5, 6 and 8, supra. 

21 Appleyard v. Massachusetts, supra. This is borne out by Innis v. 
Tobin (1916) 240 U. S. 127, 36 Sup. Ct. 290, where the Court said that a 
state could surrender to another state fugitives whose rendition was 
within the terms of the constitutional provision, whether or not Congress 
had provided for such surrender, and indicated that this was necessary in 
order to prevent states from becoming asylums for fugitives from justice. 

m Ex parte Hobbs (1893) 32 Tex. Cr. App. 312, 22 S. W. 1035; Ex parte 
McDaniel (1915) 76 Tex. Cr. App. 184, 173 S. W. 1018. As to the views oi 
other states on this question, compare Opinion of Justices (1909) 201 
Mass. 609, 89 N. E. 174 with In re Hess (1897) 5 Kan. App. 763, 48 Pac. 
596. See also Patterson's Case (Dist. of Col. 1877) reported in 2 Moore, 
Extradition, § 569. 
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that, since the petitioner had been taken out of the state against his 
will and under compulsory process, he could not be said to have fled 
therefrom. 23 While this may be in accord with the letter of the law, 
it is opposed to its spirit, and to the spirit of its previous interpreta- 
tion. 24 



Right of Tort Creditor of Trustee to be Indemnified Out of Trust 
Estate. — When the purchase price of property is paid by one person, 
and title taken in the name of another, a resulting trust in favor of the 
person furnishing the consideration is presumed whether or not there 
is a parol or written agreement to the effect that the property should 
be held in trust. 1 This well recognized exception to the Statute of 
Frauds is effective to compel a conveyance to the party furnishing the 
purchase money, 2 unless it is a fraud to do so. 3 Statutes in many juris- 
dictions have, by one method or another, practically abolished this form 
of resulting trust. 4 The real effect of these statutes is to negative any 
implication of an agreement to hold in trust, which might arise from the 
mere fact that the legal title has been taken by a person other than the 
one furnishing the purchase money. They do not, however, prevent the 
plaintiff from setting up an actual agreement ; but if he does so, he may 
be met with the defense that the agreement is within the Statute of 
Frauds, and may, therefore, be required to show sufficient equitable 
grounds for enforcing the trust despite the Statute. 5 

When the parties carry out the trust, it seems reasonable that their 
rights and liabilities should be the same as though properly declared in 
an express trust. So that, when a creditor of the trustee seeks to recover 
on a contract made by the trustee in the administration of the estate, 
his primary right is against the trustee personally. 8 Payments made in 
the due administration of the estate constitute a proper charge against 
the estate, and the trustee has a right of reimbursement to the extent of 

"But cf., State v. Richter (1887) 37 Minn. 436, 35 N. W. 9, holding that 
a person who left the demanding state to answer a charge in the asylum 
state in accordance with the conditions of a recognizance previously there 
entered into, was a fugitive. 

"In a similar case, a few months earlier, the Supreme Court of Georgia 
allowed extradition. Hart v. Mangum (1917) 146 Ga. 497, 91 S. E. 543. 

'Galbraith v. Galbraith (1899) 190 Pa. 225, 42 Atl. 683; see Story, Eq. 
Jur. (13th ed.) § 1201; cf., Smithsonian Institution v. Meech (1898) 169 
U. S. 398, 42 Sup. Ct. 793. 

'Galbraith v. Galbraith, supra. 

3 Keely v. Gregg (1905) 33 Mont. 216, 82 Pac. 27; Derry v. Fielder 
(1909) 216 Mo. 176, 115 S. W. 412. 

'Burns' Ann. Ind. Stat., Rev. 1914, §§ 4017, 4018; Gen. Stat. Kan. 1915, 
§§ 11679, 11680; Carroll's Ky. Stat. 1915, §§ 2353, 2354; Real Property Law 
(N. Y. Consol. Laws, c. 50) § 94. 

The doctrine of part performance of contracts to sell real property 
has been loosely applied to the class of cases under discussion. Cf., Mc- 
Kinley v. Hcssen (1911) 202 N. Y. 24, 95 N. E. 32. In general, the exist- 
ence of confidential relationship, a partial performance of the agreement, 
or an acknowledgment of the trust by the trustee are factors which may 
induce the courts to enforce the agreement. Holliday v. Perrv (1906) 38 
Ind. App. 588; Gage v. Gage (1894) 83 Hun 362, 31 N. Y.' Supp. 903; 
Jeremiah v. Pitcher (1898) 26 App. Div. 402, 49 N. Y. Supp. 788; McKin- 
lcy v. Hesscn, supra. 

'Dantzler v. Mclnnis (1907) 151 Ala. 293, 44 So. 193. 



